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. INTRODUCTION

Immigration judges, or IJs, face tremendous burdens and pressures to manage and dispose of enormous
caseloads.! As more noncitizens are targeted for the initiation of removal proceedings under the Trump
Administration’s broadened enforcement priorities,” immigration court dockets will likely become even more
backlogged.® Given these strains and the reality of human fallibility, there will continue to be instances in which
practitioners observe inappropriate and problematic IJ conduct. Some such instances have garnered wide public
attention.*

'This guide is intended to provide practitioners with information about the range of options available when
inappropriate IJ conduct occurs, including filing an administrative complaint with the agency where the
immigration court is housed, the Executive Office for Immigration Review (EOIR), which is part of the
Department of Justice (DOJ). This guide is not meant to encourage or discourage practitioners from taking

a particular action, or any action, in response to problematic IJ conduct. An IJ might have a bad day or a
temporary lapse of judgment. Not every such lapse should or must become the subject of a complaint. In
some cases, the conduct can be adequately addressed through the appeals process during the course of an
individual case’s litigation. In some circumstances, for example when an IJ displays a pattern of misapplying or
misinterpreting the law or abusing discretionary authority after several remands or reversals after appeal to the
Board of Immigration Appeals (BIA), the BIA itself may bring the problem to the attention of the Office of
the Chief Immigration Judge (OCI]).’ A stinging rebuke by a U.S. Court of Appeals will also likely garner the

1 TRACImmigration, Immigration Court Backlog Tool: Pending Cases and Length of Wait in Immigration Courts (last visited July 26,
2017), http://trac.syr.edu/phptools/immigration/court_backlog/ (reflecting that as of June 2017, the immigration court backlog
had risen to 610,524); see also TRACImmigration, Despite Hiring, Immigration Court Backlog and Wait Times Climb (May 2017),
http://trac.syr.edu/immigration/reports/468/ (“As of the end of April 2017, the number of cases waiting for a decision had reached
an all-time high of 585,930.”). Although the latter report notes that 79 IJs had been hired in the past 18 months, it observes that
“there is little evidence that this increase in hiring is sufficient to handle the incoming caseload, let alone make a dent in the court’s
mountainous backlog.” See also Hon. Dana Leigh Marks, Now Is the Time to Reform the Immigration Courts, INT'L AFF. F., at 48
(Winter 2016) (“The delicate balance that has allowed this complicated system to function in the past has begun to unravel due to
the crushing caseloads currently facing the courts.”).

2 See Exec. Order No. 13768, 82 Fed. Reg. 8799, Enhancing Public Safety in the Interior of the United States § 5 (Jan. 25,2017), available
at https://www.whitehouse.gov/the-press-office/2017/01/25/presidential-executive-order-enhancing-public-safety-interior-united
(announcing broad new enforcement priorities); Memorandum, DHS Sec’y John Kelly, Enforcement of the Immigration Laws to
Serve the National Interest § A (Feb. 20, 2017), available at https://www.dhs.gov/sites/default/files/publications/17_0220_S1_
Enforcement-of-the-Immigration-Laws-to-Serve-the-National-Interest.pdf (detailing enforcement priorities); CLINIC, Interior
Enforcement Executive Order and DHS Memo FAQs (Mar. 2017), available at https://cliniclegal.org/resources/interior-enforcement-

executive-order-and-dhs-memo-fags.

3 See, e.g., TRACImmigration, Immigration Court Dispositions Drop 9.3 Percent Under Trump (July 17,2017), http://trac.syr.edu/
immigration/reports/474/ (noting that new policies including “shifting judge assignments, revised case processing priorities, and
the termination of prosecutorial discretion (‘PD’) closures” contributed to the decline); Dana Leigh Marks, Immigration Courts Need
Independence to Work Fuairly and Efficiently, NEwsDAY, July 16, 2017, http://www.newsday.com/opinion/commentary/want-to-boost-
immigration-courts-1.13801499 (noting rising immigration court caseloads and dropping case completion rates and arguing for
structural reform).

4 See, e.g., Carimah Townes, Judge Won't Delay Hearing for Lawyers Maternity Leave, Then Berates Her for Bringing Baby to Court, THINK
Progress, Oct. 17, 2014, https://thinkprogress.org/judge-wont-delay-hearing-for-lawyer-s-maternity-leave-then-berates-her-for-
bringing-baby-to-court-a698db0177fd; Dan Whisenhunt, Emory University Law Students Issue Damning Report about Behavior
of Atlanta Immigration Judges, ATLANTA Loop, May 3, 2017, http://www.atlantaloop.com/emory-university-law-students-issue-
damning-report-behavior-atlanta-immigration-judges/.

5 According to the EOIR’s website, “[t]he Office of the Chief Immigration Judge (OCIJ) is led by the chief IJ, who establishes

operating policies and oversees policy implementation for the immigration courts. OCI]J provides overall program direction and

establishes priorities for approximately 250 IJs located in 58 immigration courts throughout the Nation.” EOIR, Office of the Chief
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attention of the OCIJ.¢

In some situations, however, a complaint filed by the practitioner may be the only effective means of bringing an
IJ’s problematic conduct to the attention of EOIR. Conduct that is not otherwise reflected in the record (and
thus is not easily brought to the BIA’ attention in an appeal) and that negatively impacts a party or his or her
ability to obtain justice should be brought to the attention of EOIR. Off-record discussions, intemperance, and
other conduct that shows bias or prejudging of cases or issues will not come to the attention of EOIR unless
they are communicated by a complaint or in an appeal. One goal of this guide is to help practitioners determine
whether and how to file a complaint.

Section II of this guide discusses the requirements for becoming an IJ. Section III covers DO]J rules and
guidance governing IJ behavior. Section IV provides an overview of the options that a practitioner has when he
or she wishes to raise or report problematic IJ conduct. These could include any of the following:

* informal discussion with the IJ;

* reporting complaints to the Assistant Chief Immigration Judge (ACIJ);

* reporting administrative or procedural issues to the court administrator;

* filing a motion to recuse;

- filing an interlocutory appeal;

* addressing the issue through the appeals process;

* making a referral to the relevant state bar association; and

* filing an administrative complaint.
Section V discusses factors to consider in deciding whether to file a complaint about an IJ’s conduct. Section
VI provides an overview of the complaint process and what to expect after a complaint is filed with EOIR,

including the range of potential outcomes. Section VII provides a short conclusion, and Section VIII gives
turther resources on these topics.

Immigration Judge, https://www.justice.gov/eoir/office-of-the-chief-immigration-judge.

6 For an example of such a rebuke, see for example Judge Posner’s dissent in Chavarria-Reyes v. Lynch, 845 F.3d 275, 280-82 (7th Cir.
2016) (stating that the respondent was “railroaded by the immigration judge” and calling EOIR “the least competent federal agency,
though in fairness it may well owe its dismal status to its severe underfunding by Congress, which has resulted in a shortage of IJs
that has subjected them to crushing workloads”).
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Il. REQUIREMENTS FOR BECOMING AN
IMMIGRATION JUDGE

Unlike Article IIT judges who are part of the federal judiciary, IJs are federal government employees who work
within EOIR, an administrative agency.’

'The qualifications for the IJ position that EOIR requires include: (1) being a U.S. citizen; (2) being registered

in the Selective Service, if applicable; (3) having a law degree and being admitted to a bar in the United States;
and (4) having a minimum of seven years of post-bar legal experience.® According to an EOIR announcement
about IJ hiring from 2010, “[a]pplicants are evaluated on the following criteria: 1) ability to demonstrate the
appropriate temperament to serve as a judge; 2) knowledge of immigration laws and procedures; 3) substantial
litigation experience, preferably in a high volume context; 4) experience handling complex legal issues; 5)
experience conducting administrative hearings; and 6) knowledge of judicial practices and procedures.” New IJs
must also undergo a security clearance process and it can take more than two years for EOIR to hire new judges,
according to a 2017 Government Accountability Office report.'

According to the EOIR website last viewed on the date of this guide’s issuance, there are approximately 250 IJs
working in 58 immigration courts across the United States.!! However, e-mail correspondence received by the
authors from the EOIR Office of Communications and Legislative Affairs indicates that as of June 2017 the
number of IJs may be significantly higher, at approximately 326 IJs."> A review of the biographies posted on the
EOIR website of 84 IJs hired from June 2016 to June 2017 shows that approximately 82 percent were previously
Immigration and Customs Enforcement trial attorneys or otherwise had a background as a federal prosecutor.”
Immigration advocates highlighted this fact at a public hearing before the Inter-American Commission on
Human Rights on December 9, 2017. The petitioners comprised of non-profits, including CLINIC, private
attorneys, and law school clinics testified, in part, about the importance of diversifying the pool of IJs by
choosing IJs from the immigrant defense community as well as those with a prosecutor background.™

7 See, e.g.,8 C.F.R. § 1003.10(a) (“The immigration judges are attorneys whom the Attorney General appoints as administrative judges
within the Office of the Chief Immigration Judge to conduct specified classes of proceedings, including hearings under section 240
of the Act. Immigration judges shall act as the Attorney General’s delegates in the cases that come before them.”).

8 EOIR Fact Sheet, Executive Office for Immigration Review Immigration Judge Hiring Initiative (Mar. 11,2010), AILA Infonet Doc.
No. 10031261, at 2 [hereinafter “EOIR IJ Hiring Fact Sheet”], available at http://www.aila.org/infonet.

91d.

10 U.S. Government Accountability Office Report to Congressional Requestors, Immigration Courts: Actions Needed to Reduce Case
Backlog and Address Long-Standing Management and Operational Challenges, at 40 (June 2017), available at http://www.gao.gov/
assets/690/685022.pdf.

11 EOIR, Office of the Chief Immigration Judge, https://www.justice.gov/eoir/office-of-the-chief-immigration-judge.
12 E-mail from EOIR Office of Communications and Legislative Affairs (June 20, 2017) (on file with authors).

13 EOIR, News and Information, https://www.justice.gov/eoir/news-and-information (reviewed swearing in announcements from June
27,2016 through June 16,2017) (last visited June 20, 2017). According to e-mail correspondence received from EOIR’s Office of
Communications and Legislative Affairs discussing the most recent position held before becoming an IJ, of the IJ corps as of June
2017,126 came from ICE, 67 came from private practice, and 133 came from other backgrounds. Of those 133 who came from
other backgrounds, 79 came from another government position (not EOIR or ICE), 32 from another EOIR position, 13 from
non-profits, 5 from the Armed Forces, and 4 from academia. E-mail from EOIR Office of Communications and Legislative Affairs
(June 20,2017) (on file with authors).

14 A video recording of the hearing and a copy of the written submission presented to the Commission can be viewed on the CLINIC
website. CLINIC, Request for Hearing on Human Rights of Asylum Seekers in US, https://cliniclegal.org/resources/request-hearing-
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I1l. DOJ RULES AND GUIDANCE
COVERING IMMIGRATION JUDGE
CONDUCT

IJs should be held to the highest of judicial standards, not only because they hold the future lives of respondents
in their hands, but also because they are frequently the first introduction to the U.S. judicial system for

a respondent and may be the only such contact a respondent ever has. For a statement of the honor and
responsibility of this position, readers may wish to review former EOIR Director Juan P. Osuna’s June 19, 2015
welcome to new IJs, in which he notes,

Perhaps most important, you will be a face of justice—of the Department of Justice, and of the ideal of
justice. To paraphrase our Attorney General, in the gritty reality of immigration court, your work will be
ennobling, and in the highest spirit of public service.

An ancient philosopher once said that justice lies at the intersection of order and compassion. Without
order, society has no rules, the laws have no meaning and chaos ensues. Without compassion, those
same laws become draconian, harsh, inflexible, inhuman. Without a proper balancing between order and
compassion, law simply cannot work, and serves no one.

IJs are subject to various rules and guidance concerning their conduct. The Immigration and Nationality Act
(INA) defines an IJ as “an attorney whom the Attorney General appoints as an administrative judge within
the Executive Office for Immigration Review, qualified to conduct specified classes of proceedings” and directs
that an IJ “shall be subject to such supervision and shall perform such duties as the Attorney General shall
prescribe, but shall not be employed by the Immigration and Naturalization Service.”* IJs are considered
attorney adjudicators and are subject to the oversight of the DOJ’s Office of Professional Responsibility.!” As
DOJ employees, they are also subject to the oversight of the DOJ’s Office of the Inspector General.'® IJs are

administered an oath of office prior to assuming their sworn duties:

human-rights-asylum-seekers-us.

15 EOIR, Executive Office for Immigration Review Director Juan P Osuna Welcomes New Immigration Judges at Investiture Ceremony
(June 19, 2015), https://www.justice.gov/opa/speech/executive-office-immigration-review-director-juan-p-osuna-welcomes-new-
immigration-judges.

16 8 U.S.C. § 1101(b)(4).

17 According to its website, the DO]J’s “Office of Professional Responsibility, reporting directly to the Attorney General, is responsible

for investigating allegations of misconduct involving Department attorneys that relate to the exercise of their authority to
investigate, litigate or provide legal advice, as well as allegations of misconduct by law enforcement personnel when related to
allegations of attorney misconduct within the jurisdiction of OPR.” DOJ, Office of Professional Responsibility, https://www.justice.
gov/opr.

18 Per the DOJ’s OIG website, this office “is a statutorily created independent entity whose mission is to detect and deter waste,
fraud, abuse, and misconduct in DOJ programs and personnel, and to promote economy and efficiency in those programs. The
OIG investigates alleged violations of criminal and civil laws by DO]J employees and also audits and inspects DOJ programs.
'The Inspector General, who is appointed by the President subject to Senate confirmation, reports to the Attorney General and
Congtress.” USDOJ OIG, About the Office, https://oig.justice.gov/about/.
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I do solemnly swear (or affirm) that I will support and defend the Constitution of the United States against all
enemies, foreign and domestic; that I will bear true faith and allegiance to the same; that I take this obligation
[freely, without any mental reservation or purpose of evasion; and that I will well and faithfully discharge the
duties of the office on which I am about to enter. So help me God.”

It is important to note that IJs do not take a judicial oath. The oath they take is administered to all civil service
employees.

IJs are required to maintain active membership with at least one state bar, and to be in good standing.*
Accordingly, they are subject to the rules of professional conduct and CLE requirements in their jurisdictions
as are any other attorneys. IJs also are subject to various department and agency rules, including the Ethics and
Professionalism Guide for Immigration Judges (“Guide”).* The Guide’s Preamble reads as follows:

To preserve and promote integrity and professionalism, Immigration Judges employed by the [EOIR]
should observe high standards of ethical conduct, act in a manner that promotes public confidence in
their impartiality, and avoid impropriety and the appearance of impropriety in all activities.*?

'The Guide, which states that it is binding on all IJs, contains infer alia the following:

* The Guide directs that IJs “should be patient, dignified, and courteous, and should act in a professional
manner towards all litigants, witnesses, lawyers and others with whom the Immigration Judge deals in his
or her official capacity, and should not, in the performance of official duties, by words or conduct, manifest
improper bias or prejudice;™

* The Guide provides non-exhaustive examples of “manifestations of bias or prejudice” including “epithets;
slurs; demeaning nicknames; negative stereotyping; attempted humor based upon stereotypes; threatening,
intimidating, or hostile acts; suggestions of connections between race, ethnicity, or nationality and crime;

and irrelevant reference to personal characteristics;”*

* The Guide prohibits an IJ from “adjudicating any cases in which he/she participated personally and
substantially prior to becoming an Immigration Judge;”* and

* The Guide directs that an IJ “should not initiate, permit, or consider ex parte communications, or consider
other communications made to the Immigration Judge outside the presence of the parties or their lawyers,
concerning a pending matter” except in limited and specified circumstances.?

IJs are subject to performance appraisals that are designed to gauge their ability to interpret and apply the law,
their ability to contribute to the efficiency of EOIR through completing cases and issuing decisions in a timely

19 5 U.S.C. § 3331; see U.S. Office of Personnel Management, Oazh, https://archive.opm.gov/constitution_initiative/oath.asp.
20 ¢f. EOIR IJ Hiring Fact Sheet, supra note 8, at 2.

21 EOIR, Ethics and Professionalism Guide for Immigration Judges, available at https://www.justice.gov/sites/default/files/eoir/
legacy/2013/05/23/EthicsandProfessionalismGuideforl]s.pdf [hereinafter “IJ Ethics Guide”].

22 1] Ethics Guide, supra note 21, at 1.
23 Id. at 3 § IX.

24 Id.

25 Id at 5 § X1.

26 Id. at 15 § XXXII.
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manner, and their demeanor.?’ They are also subject to the following sources of authority and guidance:

* The Immigration and Nationality Act (INA);

* The federal regulations governing immigration proceedings found at 8 C.F.R., including the duty to

. . «s . » .28
resolve issues in an “impartial manner”;*® and

* Numerous guidance memoranda (Operating Policies and Procedures Memoranda, or OPPM).? The
OPPM cover such topics as continuances and administrative closure, changes of venue, attorney discipline,
procedures for going oft-record during proceedings, procedures for issuing recusal orders, guidelines for
facilitating pro bono legal services, guidelines for telephonic appearances, and asylum application filing
procedures.* These memoranda and other authority also direct that IJs provide special protections and
procedures to certain vulnerable populations, such as unaccompanied children, those with mental capacity
concerns or other disabilities, and those with limited English proficiency.*!

While not binding on IJs, the American Bar Association’s Code of Judicial Conduct is referenced in EOIR’s
memorandum about IJ recusal as setting forth principles to which IJs should aspire.*? The ABA Code’s Preamble
states that judges “should maintain the dignity of judicial office at all times, and avoid both impropriety and

the appearance of impropriety in their professional and personal lives.” Canon 2 of the ABA Code provides a
number of rules aimed at the judicial duties of impartiality, competence, and diligence.” Practitioners may wish
to familiarize themselves with the ABA Code because, while not binding on IJs, its standards set forth principles
that may help define inappropriate IJ conduct.

IJs are supervised by ACIJs, who usually are not stationed on-site at the local immigration court but rather are

based out of another location or out of EOIR headquarters in Falls Church, Virginia.** Each of the ACIJs who

27 It appears that these performance evaluations were ordered to be put into place by then Attorney General Alberto Gonzales. See
DOJ, Memo from Attorney General, Measures to Improve the Immigration Courts and the Board of Immigration Appeals, at 1 (Aug.
9,2006), available at https://www.justice.gov/sites/default/files/ag/legacy/2009/02/10/ag-080906.pdf (ordering that the Deputy
Attorney General “develop and implement a process to enable EOIR leadership to review periodically the work and performance
of each IJ and member of the Board of Immigration Appeals”) [hereinafter “EOIR Improvement Memo”]. The authors did not
find information about how often these reviews are required or their scope or substance. See TRACImmigration, Supporting Details:
Implementation of the 22 Improvement Measures, available at http://trac.syr.edu/immigration/reports/194/details.html (noting that as
of the article’s publication in 2008 “EOIR has not conducted any annual performance evaluations of immigration court judges or
Board of Immigration Appeals members, or set a firm date for the first set of review”).

28 8 C.F.R. § 1003.10(b).

29 Some OPPM are catalogued on the EOIR website. EOIR, OPPM Log, https://www.justice.gov/eoir/oppm-log.

30 See id.

31 See EOIR OPPM 07-01, Guidelines for Immigration Court Cases Involving Unaccompanied Alien Children (May 22, 2007), available
at https://www.justice.gov/sites/default/files/coir/legacy/2007/05/22/07-01.pdf; EOIR, The Executive Office for Immigration Review’
Plan for Ensuring Limited English Proficient Persons Have Meaningful Access to EOIR Services, available at https://www.justice.gov/
sites/default/files/eoir/legacy/2012/05/31/EOIR LanguageAccessPlan.pdf; Matter of M-A-M, 25 1. & N. Dec. 474, 478 (BIA 2011)
(directing that “[i]f an Immigration Judge determines that a respondent lacks sufficient competency to proceed with the hearing,”
the IJ “shall prescribe safeguards to protect the rights and privileges of the alien”) (internal citations omitted).

32 EOIR OPPM 05-02, Procedures for Issuing Recusal Orders in Immigration Proceedings, at 2 nn. 2 & 3 (Mar. 21, 2005) available at
https://www.justice.gov/sites/default/files/coir/legacy/2005/03/22/05-02.pdf (stating that the ABA judicial canons “do apply to
immigration judges”). The ABA Model Code of Judicial Conduct (2011 ed.) is available at https://www.americanbar.org/groups/
professional_responsibility/publications/model_code_of_judicial_conduct.htm.

33 ABA Model Code of Judicial Conduct, Canon 2 (2011 ed.), available at https://www.americanbar.org/groups/professional _

responsibility/publications/model_code_of_judicial_conduct/model_code_of_judicial_conduct_canon_2.html.

34°'The EOIR website lists twelve ACIJs, based in locations such as New York, Falls Church, Miami, Los Angeles, Chicago, Atlanta,
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supervise courts is responsible for supervising a number of the approximately 58 local immigration courts.®
For this reason, the court administrators (CAs), who are also supervised by the ACIJs, can play a key role in the
relationship between the IJ and the ACIJ.** The CA may frequently address local issues and act as an interface
with the Department of Homeland Security (DHS), American Immigration Lawyers Association (AILA),

or other private attorneys, and can advise attorneys of the proper avenue to redress grievances with an IJ.%’
However, the extent to which a CA has a healthy ongoing relationship with the IJs in the particular court, or
with the ACIJ, and the extent to which the CA effectively communicates with DHS and the private bar, will

vary from court to court.®

Depending on the court and the particular ACI], the fact that the ACI]J is often not stationed in the local
immigration court could be advantageous for practitioners wishing to report problematic IJ behavior. For
example, there may be situations where a report to the local CA could be shared with the IJ and prompt
retaliation, whereas the ACIJ’s distance from the IJ could make it more effective for practitioners to report
problems there. As discussed further below, EOIR’s complaint process for reporting problematic IJ conduct
contemplates that complaints can be filed with the supervising ACIJ.*

'The relationship between ACIJs and IJs can be an open, easy and professional one — but that may not always

be the case.”” Some ACIJs only meet the IJs they supervise at annual conferences or when they are sent to the
field to correct a significant problem.*! Some ACIJs are very familiar with the duties of an IJ because they have
themselves performed those duties; some are entirely new to EOIR when they assume the duties as an ACIJ.** If
an IJ does not follow the instructions of an ACI]J, he or she can be charged with insubordination.®

Newly-appointed IJs are subject to a two-year probationary period, during which time they can be terminated
from the position fairly easily.** Once the probationary period has successfully concluded, they are subject to
various protections of law, including the EOIR’s Agreement with the National Association of Immigration

San Francisco, Tucson, and San Diego. EOIR, ACI] Assignments — June 2017, https://www.justice.gov/eoir/acij-assignments (last
visited June 20,2017).

35 See id.

36 Court administrator information for each local immigration court can be found on the EOIR website. EOIR, EOIR Immigration
Court Listing, https://www.justice.gov/eoir/eoir-immigration-court-listing.

37 EQIR, Immigration Court Practice Manual, Ch. 1.3(b), available at https://www.justice.gov/eoir/office-chief-immigration-judge-0.

38 Information obtained from Eliza C. Klein, former IJ (1994-2015) and Grievance Chair for NAIJ from January 2012 to January
2015.

39 See infra Section VI.

40 Information obtained from Eliza C. Klein, former IJ (1994-2015) and Grievance Chair for NAIJ from January 2012 to January
2015.

41 Id.

42 Id.

43 See, e.g., Hon. Denise Noonan Slavin & Hon. Dana Leigh Marks, Conflicting Roles of Immigration Judges: Do You Want Your Case

Heard by a “Government Attorney” or by a ‘Judge”?, 16 BENDER’s IMMIGR. BuLL. 1785 (Nov. 15, 2011), available at http://nieman.

harvard.edu/wp-content/uploads/pod-assets/Image/microsites/immigration2013/resources/Conflicting%20Roles%200%20
Immigration%20Judges,%2016%20Bender's%20Immig%20Bulletin%201785.%2011-15-11.pdf (noting that IJs, as government

employees, are “subject to the rules relating to employee insubordination if [they] fail[] to follow [their] supervisor’s instructions”).

44 See EOIR Improvement Memo, supra note 27, at 2 (“Like many other Department employees, newly appointed IJs and Board
members have a two-year trial period of employment. The Director of EOIR should use that period both to assess whether a new
appointee possesses the appropriate judicial temperament and skills for the job and to take steps to improve that performance if

needed.”).
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Judges (NAITJ).* NAIJ is the IJ union, and IJs are entitled to representation and other assistance should they
become the subject of a complaint.* NAIJ also is frequently able to provide guidance and mentoring to IJs and
may be better able to help them develop insight and skills.*’

IJs as a general rule are extremely hard-working, and face pressure to complete the cases on their docket

in an efficient manner.* They are of course expected to administer the laws fairly and to act with judicious
temperament, but unless they are falling very short of these goals their most frequent interaction with the ACIJ
will concern their ability to “handle the docket.”

In the past, the training provided to IJs has included an annual, mandatory week-long conference, either

in person or by DVD.** The 2017 annual conference was cancelled altogether without offering any training
alternative as a replacement, ostensibly due to the pressures of the docket.” EOIR sometimes provides DVD
trainings on particular topics, and is mandated to provide annual training on religious-based persecution. EOIR
also must provide time off the bench for IJs to meet their state bar’s CLE requirements. The annual conference
usually afforded these opportunities for all IJs. The DVD trainings do not adequately replace the value of in-
person conferences.’? The lack of an in-person conference hampers IJs’ ability to interface with each other and
exchange ideas on how to handle difficult issues or situations that arise in the courtroom. Particularly for IJs

in small court locations, in-person conference opportunities could also provide valuable time to build working
relationships with IJ colleagues in other jurisdictions. Given the number of hours each day that IJs are expected
to be on the bench, their day-to-day ability to discuss with colleagues issues that arise in their particular courts
is very limited.>® This is particularly true given that IJs must devote their scant time off the bench to ruling on
motions and reviewing files, and because there is not much time when IJs in a particular court would be off the
bench at the same time. For example, IJs are typically scheduled to be on the bench for four and a half days

a week, leaving approximately one half-day a week to review files and rule on pending matters.** IJs do have
assistance from judicial law clerks and interns who help with research and drafting of memos and decisions.”

45 National Association of Immigration Judges Website, https://www.naij-usa.org/
46 National Association of Immigration Judges, About the NAIJ, https://www.naij-usa.org/about.

47 Information obtained from Eliza C. Klein, former IJ (1994-2015) and Grievance Chair for NAIJ from January 2012 to January
2015.

48 See Hon. Dana Leigh Marks, Immigration Courts Should Be Independent — Not an Arm of the Administration, THE AMERICAN
ProspecT, Apr. 24,2017, http://prospect.org/article/immigrant-courts-should-be-independent-not-arm-administration (discussing
how IJs are under-resourced); Slavin & Marks, supra note 43, at 1787 (discussing case completion goal system in immigration court
and noting that IJs “perceive these goals to be mandatory and frequently in conflict with ideal conditions for adjudicating cases

fairly and independently”).

49 Information obtained from Eliza C. Klein, former IJ (1994-2015) and Grievance Chair for NAIJ from January 2012 to January
2015.

50 Much of the information in this paragraph was obtained from Eliza C. Klein, former IJ (1994-2015) and Grievance Chair for
NAIJ from January 2012 to January 2015.

51 See Sarah Sherman-Stokes, Immigration Judges Were Always Overworked. Now They'll Be Untrained Too, WasH. PosT, July 11,2017,
available at https://www.washingtonpost.com/opinions/immigration-judges-were-always-overworked-now-theyll-be-untrained-

t00/2017/07/11/e71bb1fa-4c93-11¢7-2186-60c031eab644_story.htmlrutm_term=.7c61afle465c.

52 Information obtained from Eliza C. Klein, former IJ (1994-2015) and Grievance Chair for NAIJ from January 2012 to January
2015.

53 1Js are scheduled to be on the bench for 7 to 7.5 hours a day Monday through Thursday and 3 to 4 hours a day on Fridays. The
schedule is in accordance with an agenda for each IJ that their ACIJ must approve, and the NAIJ Agreement with EOIR sets forth
the limits. Information obtained from Eliza C. Klein, former IJ (1994-2015) and Grievance Chair for NAIJ from January 2012 to
January 2015.

54 See supra note 53.
55 Judicial law clerks are law school graduates who frequently get admitted to the bar in the first year of the two-year position. Interns
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For the most part, however, IJs are left to their own devices when it comes to managing their courtrooms.

When an IJ] makes mistakes, it can take many months or even years before this comes to the attention of a
supervising ACIJ or the BIA. This is because of the timeframe for an immigration case to make its way through
the appeals process, and because often problems go on for a lengthy time before someone attempts informal
resolution or makes a complaint. In the meantime, the IJ may be unaware of the fact that he or she is making

a mistake at all, and may lack perspective to comprehend the effect of this mistake on the parties. The IJ may
actually sincerely believe that he or she is doing the job the way he or she is supposed to, and that an aggrieved
party is simply a miscreant or whiner.’ It can be very difficult to change embedded behaviors or reinforced
perceptions, but practitioners have options when confronting inappropriate IJ conduct.

are typically rising 3L law students who work full-time over the summer; some courts may also have part-time interns during the
academic year. Intern positions are unpaid. Information obtained from Eliza C. Klein, former IJ (1994-2015) and Grievance Chair
for NAIJ from January 2012 to January 2015.

56 Much of the information in this paragraph was obtained from Eliza C. Klein, former IJ (1994-2015) and Grievance Chair for
NAIJ from January 2012 to January 2015.
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IV. OVERVIEW OF OPTIONS FOR
ADDRESSING PROBLEMATIC
IMMIGRATION JUDGE CONDUCT

While this advisory will focus on the process for filing a complaint to report inappropriate IJ conduct,
practitioners should remember that other options besides filing a complaint exist for raising concerns about IJ
conduct. Practitioners should consider all options available and carefully analyze which option may be the most
appropriate and effective given the specific circumstances of the situation. This section briefly discusses the range
of options practitioners may consider for addressing problematic IJ behavior.

A. Informal Discussion with the Immigration Judge

Informal practitioner discussions with an IJ may be unusual and should be approached with caution. They
should only occur after a case is completed, and not while a case is pending or on appeal. This is best done when
something appears to be a fluke, and the practitioner otherwise has a good working relationship with the IJ in
question. It should not be undertaken when there is an ongoing pattern of misconduct or intemperate behavior.

An example of when this might be appropriate is if an IJ gets angry, seemingly with the practitioner, during

a hearing, but the practitioner has never had this problem before and it is not otherwise normal for the IJ.

'The practitioner can ask to speak to the IJ as a way of gaining insight into what went wrong and what the IJ’s
concerns were. Another example is a procedural issue such as the IJ not admitting testimony or evidence into the
record and the practitioner wants to discuss what he or she might have done differently.

The gist of this is that the practitioner is seeking guidance from the IJ, not in hopes of having a successful
outcome in a case, but rather to understand if the IJ considered the practitioner’s litigation skills to be
deficient and, if so, to improve his or her own skills, as a form of professional development. In this context,
the practitioner can also bring to the IJ’s attention the action the IJ took that affected the practitioner. If a
practitioner wishes to bring up an issue through discussion with the IJ, he or she should take care to do soin a
way that does not run afoul of the rules prohibiting ex parte communications.

Another way of raising issues with an IJ is through the local AILA chapter’s EOIR liaison, for those who are
AILA members.*” The liaison may know of informal procedures in place with the local court whereby concerns
could be addressed. The liaison could reach out to the IJ, the CA, or the ACI]J to address a problem, depending

on the circumstances.’®

57 AILA Group Directory, available at http://www.aila.org/group-directory. Practitioners can use the “Search for Chapter Liaisons”
feature to find the EOIR liaisons in their jurisdiction.

58 See Magali Suarez Candler, Matthew Holt & Jeremy McKinney, 7he Ethics of Dealing with Difficult Judges, AILA Immigration
Practice Pointers, at 778 (2016-17 Ed.), available at agora.aila.org (noting that “a particular judge within a court may be assigned
to address complaints in an informal setting” and that “[t]aking this approach is useful when you (as opposed to your client) are the
target of an immigration judge’s perceived hostility”).
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B. Discussion with the Court Administrator

In some cases, actions of an IJ that cause undue burden to one or both of the parties can be dealt with by
bringing them to the attention of the court administrator. This is usually best handled through the local AILA
liaison. Bringing the matter to the CA’s attention may be effective in resolving administrative or procedural
issues, such as coding for the asylum clock, filing restrictions, failing to start court on time, and failure to rule
on motions in a timely manner. The CA does not supervise the IJs, but does supervise the IJs’ clerks.*® This is
significant because sometimes an IJ’s failure to rule on motions is due to the fact that the clerk has not given
them to the IJ.®* Otherwise, some CAs have close working relationships with the IJs and can bring problematic
behavior to their attention without it becoming a personal dispute.®* The CA can also bring problems to the
attention of the ACIJ without the necessity of a formal complaint.®?

C. Raising the Issue in the Context of the Individual Case’s Litigation

Depending on the issue, the most appropriate way to raise the concern may be in the context of litigating

the individual case where the incident occurred. There are several ways that this could be done, and their
appropriateness will depend on the specific conduct that occurred. First, the practitioner might consider
filing a motion to recuse the IJ and seeking to have a different IJ assigned to the case. Second, the practitioner
might consider an interlocutory appeal to the BIA prior to the conclusion of the case. Third, the practitioner
may be able to raise the issue as part of the overall appeal of the IJ’s final decision to the BIA (assuming the
respondent does not achieve a favorable result in the case and thus there is a need for an appeal). In all of
these circumstances, it will be crucial for the practitioner to ensure that he or she has a complete record. The
practitioner must ensure that the issue was raised and presented to the IJ, and that the IJ had a chance to correct
or address the problematic conduct. If the problematic conduct occurred off-record, the practitioner should
be sure to, once back on the record, state for the record what happened or otherwise ensure that the conduct
is reflected in the record. An adequate record is necessary so that the reviewing party can properly assess the
situation.

1. Motion to Recuse

Where an IJ has demonstrated an inability to fairly and impartially rule on an issue, the practitioner can raise
this in a motion to recuse. Recusal is disfavored by EOIR because it could be used by IJs to avoid difficult cases
and can unduly burden other IJ colleagues.®® However, there are circumstances in which recusal is necessary, and
regulations, OPPM 05-02, and case precedents also discuss when recusal is appropriate.

'The regulations governing removal proceedings direct that “[t]he immigration judge assigned to conduct the
hearing shall at any time withdraw if he or she deems himself or herself disqualified” and in such case “another

59 Information obtained from Eliza C. Klein, former IJ (1994-2015) and Grievance Chair for NAIJ from January 2012 to January
2015.

60 I1d.
61 1d.
62 1d.

63 EOIR OPPM 05-02, Procedures for Issuing Recusal Orders in Immigration Proceedings, at 3 (Mar. 21, 2005), available at https://www.
justice.gov/sites/default/files/eoir/legacy/2005/03/22/05-02.pdf [hereinafter “EOIR Recusal Memo”].
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immigration judge may be assigned to complete the case.”®* The BIA in its precedent decision, Matter of
Exame,* “recognized three instances that warrant recusal: (1) when the alien demonstrates that he was denied a
constitutionally fair proceeding; (2) when the IJ has a personal bias stemming from an ‘extrajudicial’ source; and
(3) when the IJ’s judicial conduct demonstrates ‘such pervasive bias and prejudice.”®

Reviewing courts have analyzed recusal challenges on appeal within a due process framework and required
that the respondent also demonstrate that he or she was prejudiced by the IJ’s conduct.®” Appellate decisions
considering challenges to an IJ’s impartiality may find the IJ’s conduct appropriate, reasoning for example that
“charges of judicial bias and partiality cannot be established solely by ‘expressions of impatience, dissatisfaction,
annoyance, and even anger.”*® Courts may find remand appropriate, however, if the appellant can establish that
the IJ’s conduct prevented the respondent from reasonably presenting his or her case,* where the 1J displayed
moral judgment of the respondent and abandoned his or her role as neutral adjudicator,” where the IJ failed

to provide the respondent with a chance to develop the record and pressured him to drop a claim for relief,”

or where the IJ’s conduct suggested bias and hostility.”” Note that many of the cases cited here did not arise in

64 8 C.F.R.§ 1240.1(b). A federal statute governing conduct of judges “of the United States” sets forth certain circumstances in which
a judge “shall disqualify himself.” 28 U.S.C. § 455. These circumstances include where the judge’s “impartiality might reasonably
be questioned,” id. § 455(a), where the judge has financial or familial ties to a case, where the judge was previously involved in the
matter while in private practice or as a government attorney, and “[w]here he has a personal bias or prejudice concerning a party,
or personal knowledge of disputed evidentiary facts concerning the proceeding.” 28 U.S.C. § 455(b). Some courts of appeals have
applied this statute to the IJ context. See, e.g., Perlaska v. Holder, 361 F. App’x 655, 660 (6th Cir. 2010) (unpublished); see a/so EOIR
Recusal Memo, supra note 63, at 2 (citing statute and noting that it “offers strong guidance on the recusal issue”).

65 18 I. & N. Dec. 303 (BIA 1982).
66 EOIR Recusal Memo, supra note 63, at 3 (quoting Matter of Exame); see id. at 4 (noting that “[t]he test for determining whether

recusal is an appropriate remedy is an objective one. Under this standard, a judge should recuse him or herself when it would appear
to a reasonable person, knowing all the relevant facts, that a judge’s impartiality might reasonably be questioned.”).

67 See, e.g., Hassan v. Holder, 604 F.3d 915, 923 (6th Cir. 2010); Vargas-Hernandez v. Gonzales, 497 F.3d 919, 925 (9th Cir. 2007).
Recusal cases often also cite to the Supreme Court standard for judicial recusal, whereby “opinions formed by the judge on the basis
of facts introduced or events occurring in the course of the current proceedings, or of prior proceedings, do not constitute a basis for
a bias or partiality motion unless they display a deep-seated favoritism or antagonism that would make fair judgment impossible.”

Liteky v. United States, 510 U.S. 540, 555 (1994).
68 Aguilar-Solis v. INS, 168 F.3d 565, 569 (1st Cir. 1999) (quoting Liteky, 510 U.S. at 555-56); see also Ni v. BLA, 439 F.3d 177,181 (2d

Cir. 2006) (concluding that recusal was not warranted based on IJ’s expressions of frustration with respondents).

69 Colmenar v. INS, 210 F.3d 967,971 (9th Cir. 2000) (analyzing case under due process framework); see also Serrano Alberto v. Att’y
Gen.,-- F.3d -- (3d Cir. 2017), available at http://cases.justia.com/federal/appellate-courts/ca3/15-3146/15-3146-2017-06-12.
pdf?ts=1497286806 (finding that IJ denied the petitioner due process “by actively preventing him from making his case for asylum,
withholding of removal, and protection under the Convention Against Torture (CAT)” and urging reassignment to a different IJ
on remand); Cham v. Att’y Gen., 445 F.3d 683, 690-91 (3d Cir. 2006) (remanding asylum claim citing IJ belligerence, abuse, and
nitpicking of respondent which prejudiced the respondent’s ability to present his claim and urging assignment to a different IJ).

70 See Reyes-Melendez v. INS, 342 F.3d 1001, 1006-09 (9th Cir. 2003) (discussing IJ bias under due process framework).
71 See Cano-Merida v. INS, 311 F.3d 960, 964-65 (9th Cir. 2002); see also Wang v. Att’y Gen., 423 F.3d 260,271 (3d Cir. 2005)

(remanding for various reasons including that “the immigration judge's conduct so tainted the proceedings below that we cannot be
confident that [the respondent] was afforded the opportunity fully to develop the factual predicates of his claim”).

72 See, e.g., Ali v. Mukasey, 529 F.3d 478,492-93 (2d Cir. 2008) (remanding because IJ’s conduct created an appearance of bias or
hostility precluding meaningful review and instructing the BIA to assign a different IJ on remand); 77 Wu Gao v. Gonzales, 200
F. App’x. 31, 34-35 (2d Cir. 2006) (unpublished) (directing the BIA to ass